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A. IDENTITY OF PETITIONER/COURT OF APPEALS
DECISION

Petitioner Curtis Sword asks this Court to grant review of

the court of appeals’ unpublished decision in State v. Sword, No.
57320-2-11, filed January 23, 2024 (attached as an appendix).

B. ISSUES PRESENTED FOR REVIEW

1. Is this Court’s review warranted under
RAP 13.4(b)(3) and (4), where the court of appeals held the
prosecution’s “blatantly improper” misstatement of the beyond a
reasonable doubt standard in closing argument did not prejudice
the outcome of Sword’s trial?

2. Is this Court’s review warranted under
RAP 13.4(b)(3), where guidance is needed as to whether a
prospective juror’s unequivocal, unrehabilitated agreement that
police officers are more likely to tell the truth than other witnesses
amounts to actual bias, triggering the trial court’s independent

obligation to remove that juror for cause?



3. Is this Court’s review warranted under
RAP 13.4(b)(4), where the court of appeals held nothing, including
ER 403, prohibits the prosecution from introducing multiple,
highly prejudicial prior serious offenses to prove the accused’s
felon status if the accused does not enter an Old Chief stipulation?

C. STATEMENT OF THE CASE

1. Substantive Evidence

Melissa Miller and her brother, Nicholas Ketchum, live
together in a ground floor apartment in Lacey, Washington. 3/1
RP 389-91. At night on July 28, 2021, Miller heard a noise
outside her bedroom window. 3/1 RP 392. She looked outside
and saw a man she had seen before “messing” with her
neighbor’s motorcycle. 3/1 RP 392.

Miller “hollered” out her window at the man, telling him
that was not his motorcycle and he needed to leave it alone. 3/1
RP 393. Miiller testified the man became angry at her, yelling

profanities and claiming the motorcycle was his. 3/1 RP 393.



Miller kept telling the man to leave, until he allegedly threatened
her, ““‘Don’t make me pull my gun and shoot you.”” 3/1 RP 394.

When the man made the threat, Miller explained, she
started recording him on her phone. 3/1 RP 394-95. The short
video depicts Miller and the man bickering, with Miller telling
the man to “get the fuck out of here,” as the man briefly walks
towards Miller’s window and gestures. Ex. 11; 3/1 RP 416-18.

The man then started walking around the side of the
apartment building. 3/1 RP 395. Miller claimed the man said he
would meet her out front before she started the video. 3/1 RP
406-07. A video taken by a neighbor, Olivia Peery, depicts the
man walking alongside the apartment building, but then he
appears to start walking away before the video ends abruptly.
Ex. 17; 3/2 RP 591-92.

Ketchum testified he went outside to confront the man
while he was trying to remove the motorcycle’s cover. 3/2 RP

495. Both Miller and Ketchum acknowledged Ketchum has a



loud, deep voice that “can come across very aggressive.” 3/1 RP
407; 3/2 RP 498-99.

Ketchum likewise told the man the bike was not his and
he needed to leave. 3/2 RP 495. Ketchum said the man became
verbally aggressive and, when Ketchum threatened to call the
police, told Ketchum that he had a gun. 3/2 RP 495. Ketchum
recalled the man reached into his waistband, as if to pull out a
gun. 3/2 RP 496. When the man stood up, Ketchum went back
inside the apartment. 3/2 RP 502,

Ketchum grabbed a hammer from his toolbox and went
back outside, hammer in hand. 3/2 RP 503. Miller followed
immediately behind him. 3/1 RP 396. Both Miller and Ketchum
testified the man was standing outside a line of potted plants that
borders their front patio. 3/1 RP 396; 3/2 RP 504. Ketchum
recalled the man looked “shocked” and “scared” when Ketchum
came outside with his sister. 3/2 RP 560. When the man saw
Ketchum wielding a hammer, he drew a pistol from his backpack

and pointed it at them. 3/2 RP 554-55, 609.



Miller shoved her brother back inside the apartment,
worried he would escalate the situation. 3/1 RP 397, 406-08.
Miller and the man continued yell at each other and exchange
profanities. 3/1 RP 397-98. The man never came inside the line
of potted plants. 3/2 RP 511. The man eventually began to back
away as Miller advanced towards him, telling him that if she got
her hands on his gun, she would shoot him. 3/1 RP 399, 404.

Once the man was out of sight, Miller called 911. 3/1 RP
410. Sword was located in the neighboring apartment complex
20 minutes later. 3/3 RP 690, 695. He matched the description
of the man that Miller and Ketchum claimed pointed a gun at
them. 3/1RP 411-13; 3/2 RP 514-16. Police found an unloaded
pistol on Sword. 3/3 RP 753, 756.

2. Relevant Procedural Facts

The prosecution charged Sword with two counts of second
degree assault while armed with a firearm and one count of first
degree unlawful possession of a firearm. CP 6-7. Sword

proceeded to a jury trial. 2/28 RP 20.



During voir dire, defense counsel asked jurors to raise
their hands if they believed police officers are “more likely to tell
the truth than other people?” 2/28 RP 108. When Juror 1 raised
her hand, counsel inquired, “Number 1, you believe that police
officers are more likely to tell the truth than other people on the
stand?” 2/28 RP 108. Juror 1 answered, “Yes.” 2/28 RP 108.
Defense counsel did not follow up and did not move to excuse
Juror 1 for cause. See 2/28 RP 108.

Juror 1 said little else of substance during voir dire. The
prosecution asked Juror 1 why she thought the trial court inquired
whether anyone had personal or philosophical views that would
prevent them from sitting on the jury. 2/28 RP 42. Juror 1
responded, “Some people may have either religious or cultural
views or ideas of how proceedings should go and do not agree
with how it’s done here.” 2/28 RP 42. Juror 1 later responded
to a word association exercise by defense counsel. 2/28 RP 57.

Juror 1 said nothing else. See 2/28 RP 20-249.



Juror 1 never expressed that she could set aside her bias
for law enforcement testimony. She never promised to apply the
presumption of innocence even though multiple police officers
would testify for the prosecution. 3/1 RP 318 (Officer Jo); 3/3
RP 687 (Sergeant Seig), 732 (Officer Bartz), 744 (Officer
Maclurg), 765 (Officer McBride), 786 (Officer Bell). And she
did not put anything in her written questionnaire indicating her
ability to be fair and impartial notwithstanding her bias for law
enforcement testimony. CP 284-85. Juror 1 was nevertheless
seated on Sword’s jury after defense counsel exhausted his
peremptory challenges. CP 259; 2/28 RP 249.

An element the prosecution had to prove on unlawful
possession of a firearm charge was that Sword had previously
been convicted of a serious offense. CP 111,
RCW 9.41.040(1)(a). Sword has at least three prior serious
offenses that prohibit him from possessing a firearm: two second

degree assault convictions from 1995, when Sword was a



juvenile, and a residential burglary conviction from 2008. Exs.
28A, 29A; 3/3 RP 712-25.

Sword exercised his right not to stipulate to the existence
of a prior serious offense. 3/7 RP 842. Before testimony began,
defense counsel moved to limit the prosecution to introducing
only the residential burglary conviction. CP 75-76. Counsel
asserted that introducing all the prior convictions “is both legally
unnecessary surplusage (as in, not additionally probative over a
single prior conviction) and is overly prejudicial to Mr. Sword.”
CP 75.

The prosecution countered that it should be able to present
evidence of all three prior serious offenses because, in light of

State v. Blake, 197 Wn.2d 170, 481 P.3d 521 (2021), the

Washington Supreme Court could invalidate any one of the
predicate offenses at any time. CP 210-12.

The trial court denied the defense request and allowed the
prosecution to introduce all three of the prior serious offenses.

CP 82-83; 3/1 RP 255-59. The court acknowledged ER 403



required it to balance the prejudice to Sword against the
probative value of the evidence. CP 92; 3/1 RP 257. The court
nevertheless found the prosecution’s post-Blake concern “is
reasonable and its argument persuasive that it is impossible to
know what decisions our Supreme Court may make in the future
which could impact the validity of any conviction in this matter
if the State were allowed to present evidence of one prior serious
offense,” though noted the prosecution failed to cite any
authority for its position. CP 83; 3/1 RP 257. The court ruled
the only remedy was for Sword to stipulate to the prior serious
offense. CP 83; 3/1 RP 259.

Near the start of closing argument, the prosecutor
addressed the notion of an abiding belief in the truth of the
charge, contained in the pattern reasonable doubt instruction. 3/7
RP 911; CP 95. The prosecutor then claimed, “And it is not
uncommon, | would say, sometimes to hear a juror say, [‘]well,

| really believe that she did this thing she was charged with, but

I just felt like I didn’t get enough proof.[’] | submit to you if that



is the statement being made, then that juror’s holding the State to
a standard they have not been instructed upon.” 3/7 RP 911-12.

Defense counsel objected to the prosecutor misstating the
standard of proof. 3/7 RP 912. The trial court noted the objection
but did not sustain it, stating, “The jury has been instructed that
they are to follow the instructions that they received from the
Court and anything that [the prosecutor] says that’s not supported
they will disregard.” 3/7 RP 912. The prosecutor immediately
reiterated the argument, “So when you come out of here and you
are having -- if you have that conversation, what | submit to you
is that you have held the State to a standard beyond what | am
required to prove to you.” 3/7 RP 912.

The jury found Sword guilty as charged. CP 84-88. The
trial court sentenced Sword to 159 months in prison and 18
months of community custody. CP 163-65. The court of appeals
affirmed Sword’s convictions on appeal, though remanded for

the trial court to strike the criminal filing fee, community
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supervision fees, and the victim penalty assessment from

Sword’s judgment and sentence. Opinion, 27.

D. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED

1. This Court’s review is warranted where the
prosecution repeatedly misstated the beyond a
reasonable doubt standard in closing argument,
over defense objection, yet the court of appeals
found no harm to Sword.

Sword argued on appeal that the prosecution committed
misconduct by misstating the beyond a reasonable doubt standard
in closing argument. Br. of Appellant, 47-57; Reply Br., 6-12.
Namely, the prosecutor claimed the jury could convict if they
“really believe that [the defendant] did the thing she was charged
with,” even if they felt like they “didn’t get enough proof.” 3/7 RP
911. The prosecutor asserted that not convicting based on a lack
of proof was “holding the State to a standard they have not been
instructed upon.” 3/7 RP 912. In other words, the prosecutor
claimed the jury could ignore a lack of proof and convict based on

gut feeling. She went so far as to assert that requiring “enough

proof” was not the correct standard. 3/7 RP 911.

-11-



Prosecutorial argument that the jury can convict based on
gut feeling “improperly minimize[s] the State’s burden of proof”
and constitutes “a serious misstatement of the law.” State V.
Craven, 15 Wn. App. 2d 380, 385, 475 P.3d 1038 (2020). This is
so because “[a] person can ‘think’ or ‘feel’ that a defendant ‘did it’
whether or not the State has proven all elements of the charged
crime beyond a reasonable doubt.” Id.

The court of appeals agreed “[t]he prosecutor’s statements
were improper because they clearly implied that the jury had a duty
to convict Sword even if the jurors did not feel that they had been
presented with proof beyond a reasonable doubt.” Opinion, 25.
The court stressed, “If the State has not met its burden of proof, a
jury should not convict a defendant based solely on their belief that
the defendant is guilty. Implying otherwise is blatantly improper.”
Opinion, 25. The court warned that the prosecution should avoid
“adding words to the reasonable doubt instruction or trying to
explain the standard to the jury using language other than that in

the instruction itself.” Opinion, 25.

-12-



The court of appeals nevertheless held the improper remarks
“fall short of the trivialization of the burden of proof that requires
reversal.” Opinion, 25. The court reasoned the trial court
“intervened to refer the jury back to their instructions and told the
jury to disregard any argument that was inconsistent with the
instruction.” Opinion, 25. The court noted the prosecutor also
“referred back to the reasonable doubt instruction.” Opinion, 25.
“This was sufficient correction to remedy any prejudice from the
improper statement,” the court concluded. Opinion, 25.

The court of appeals’ refusal to find prejudice in the face of
“blatantly improper” misconduct warrants this Court’s review
under RAP 13.4(b)(3), given the seriousness of misstating the
beyond a reasonable doubt standard and the due process rights at
stake. Review is also warranted under RAP 13.4(b)(4), because
the court of appeals opinion effectively condones the misconduct
by finding it not harmful enough to warrant reversal. It is also

worth noting that the State maintained below that the prosecutor’s

-13-



remarks were not improper, further warranting this Court’s
guidance. Br. of Resp’t, 47-48.

Critical here, and overlooked by the court of appeals, a
prosecutor’s misstatement of the law is very serious, with “grave

potential to mislead the jury.” State v. Davenport, 100 Wn.2d 757,

763, 675 P.2d 1213 (1984). The concept of reasonable doubt can
be “difficult to define and explain,” in particular, and so jurors are
apt to give more credence to a prosecutor’s misstatement of the

beyond a reasonable doubt standard. State v. Bennett, 161 Wn.2d

303, 317, 165 P.3d 1241 (2007); In re Pers. Restraint of Glasmann,

175 Wn.2d 696, 706, 286 P.3d 673 (2012); accord State v.

Kalebaugh, 183 Wn.2d 578, 585, 355 P.3d 253 (2015)
(acknowledging “reasonable doubt is a difficult concept that can
challenge lawyers and jurors alike™).

Furthermore, the trial court did not give a truly curative
instruction like that in Craven, where the trial court reminded the
jury it must make “an intellectual, not an emotional, decision.” 15

Wn. App. 2d at 390. The court in Sword’s case merely noted the

-14-



defense objection and reminded the jury “they are to follow the
instructions” and “anything that [the prosecutor] says that’s not
supported they will disregard.” 3/7 RP 912. This did nothing more
than refer the jury back to the court’s original instructions; it did
not correct the prosecutor’s misstatement of the beyond a
reasonable doubt standard. Indeed, the court’s lackluster response
allowed the prosecutor to reiterate the improper argument
immediately thereafter, “So when you come out of here and you
are having -- if you have that conversation, what I submit to you
Is that you have held the State to a standard beyond what | am
required to prove to you.” 3/7 RP 912 (emphasis added).

The misconduct was particularly serious in Sword’s case
because of the missing pieces of evidence. Miller claimed the man
threatened her with a gun and then said he would meet her out
front. 3/1 RP 394, 406-07. But neither of these statements were
captured on Miller’s video. Ex. 11. Video by a neighbor, Olivia
Peery, likewise failed to capture the man pointing a gun. Ex. 17.

Instead, the man appeared to be walking away at the end of the

-15-



video. Ex. 17. This was consistent with Sword’s defense that there
was reason to doubt whether a gun was ever pointed, as well as his
alternative theory of revived self-defense. 3/7 RP 943-44, 946-49.
Jurors could rightfully question the lack of proof regarding the
alleged threats and gun pointing, except that the prosecutor urged
jurors to ignore any lack of proof and convict based on their
beliefs. This was also problematic, given the admission of
Sword’s prior second degree assault convictions, because the jury
might have believed he was a bad man and therefore convicted
despite concluding the prosecution failed to carry its burden of
proof beyond a reasonable doubt.

In sum, there is a substantial likelihood that the prosecutor’s
repeated misstatement of the beyond a reasonable doubt standard
affected the jury’s verdict—all that Sword is required to
demonstrate given the timely objection—contrary to the court of

appeals’ holding. This Court should grant review.

-16-



2. This Court’s review is warranted to decide
whether it rises to the level of actual bias when a
prospective juror expresses their unrehabilitated
belief that police are more likely to tell the truth
than other witnesses.

Sword argued on appeal that the trial court failed in its
independent obligation to excuse Juror 1, who expressed bias in
favor of law enforcement testimony with no follow up from
defense counsel or the prosecution. Br. of Appellant, 14-22. Juror
1 answered, unequivocally, “yes” when asked whether she
“believe[d] that police officers are more likely to tell the truth than
other people on the stand.” 2/28 RP 108.

“The trial judge has an obligation to excuse a juror where

grounds for a challenge for cause exist, even if neither party

challenges that juror.” State v. Guevara Diaz, 11 Wn. App. 2d 843,

855, 456 P.3d 869 (2020). Empaneling a juror who demonstrates
actual bias violates the accused’s right to fair trial by an impartial
jury and can therefore be raised for the first time on appeal as

manifest constitutional error. RAP 2.5(a)(3); State v. Lawler, 194

Whn. App. 275, 281-82, 374 P.3d 278 (2016).

-17-



The central dispute in Sword’s case IS whether Juror 1
expressed actual bias or a mere preference for law enforcement
testimony. “Actual bias” is defined by statute as a state of mind
such that the juror “cannot try the issue impartially and without
prejudice to the substantial rights of the party challenging.”
RCW 4.44.170(2). Regardless of inaction by counsel, a trial court
must excuse a juror for cause “if the juror’s views would preclude
or substantially hinder the juror in the performance of his or her
duties in accordance with the trial court’s instructions and the
jurors’ oath.” Lawler, 194 Wn. App. at 281.

This Court has never addressed whether a statement like
Juror 1’s in favor of law enforcement testimony rises to the level
of actual bias, warranting review and guidance under
RAP 13.4(b)(3). The court of appeals followed two decisions from

Division One, State v. Gonzales, 111 Wn. App. 276, 45 P.3d 205

(2002), overruled on other grounds by State v. Talbott, 200 Wn.2d

731,521 P.3d 948 (2022), and State v. Griepsma, 17 Wn. App. 2d

606, 490 P.3d 239 (2021). Opinion, 13-14.

-18-



In Gonzales, the court of appeals broadly stated, “A
prospective juror’s expression of preference in favor of police
testimony does not, standing alone, conclusively demonstrate
bias.” 111 Wn. App. at 281. For that proposition, however, the

court cited State v. Gosser, 33 Wn. App. 428, 656 P.2d 514 (1982).

Gonzales, 111 Wn. App. at 281. In Gosser, a retired state
patrolman initially stated, if push came to shove, he would believe
a police officer over the defendant. 33 Wn. App. at 432. However,
he then clarified he would presume the defendant innocent,
maintain an open mind, and would not automatically believe
everything a police officer said. 1d. at 432-33. In other words, the
juror in Gosser was successfully rehabilitated after making a
statement of bias—the ultimate question for the court.

In Griepsma, three jurors indicated without follow up that
they would give more weight to a police officer’s testimony. 17
Whn. App. 2d at 613. The Griepsma court likewise held the jurors’
“mere preference in favor of police testimony” did not establish

actual bias. Id. at 614. Again, however, the court simply quoted

-19-



the language from Gonzales—that an expressed preference in
favor of police testimony does not conclusively demonstrate
bias—without looking to the facts from Gosser underlying that
statement. Griepsma, 17 Wn. App. 2d at 614.

Furthermore, like the rehabilitated juror in Gosser, all three
jurors at other times during jury selection in Griepsma disavowed
their bias, suggesting from “the entire context of voir dire” that
they “could be impartial.” Griepsma, 17 Wn. App. 2d at 614. The
Griepsma court likewise acknowledged “if this stated preference
rises to a preconceived opinion or belief about the issues, then
actual bias is established.” Id. It is not clear how these many
statements in Griepsma can all be true, unless one considers that
the jurors in Gosser and Griepsma were at least partially
rehabilitated.

Juror 1 in Sword’s case, unlike the jurors in Gosser and
Griepsma, was never rehabilitated. She made no equivocations
when she answered “yes” she would “believe that police officers

are more likely to tell the truth than other people on the stand.”

-20-



2/28 RP 108. This amounted to actual bias, where six police
officer testified in the prosecution’s case. 3/1 RP 318 (Officer Jo);
3/3 RP 687 (Sergeant Seig), 732 (Officer Bartz), 744 (Officer
Maclurg), 765 (Officer McBride), 786 (Officer Bell). The trial
court’s failure to follow up with Juror 1 or excuse her for cause
violated Sword’s constitutional right to a fair trial by an impartial
jury. The court of appeals’ conclusion to the contrary warrants this
Court’s guidance, especially in light of this recurring question
about expressions of bias in favor of police testimony.

3. This Court’s review is warranted because there is
no reported case law addressing whether the
prosecution may introduce cumulative, unfairly
prejudicial evidence of multiple prior serious
offenses when the accused does not enter an Old
Chief stipulation.

Finally, Sword argued on appeal that the trial court abused

its discretion in admitting evidence that Sword had not just one but
three prior serious offenses, including two convictions for second

degree assault, the same crime that was before the jury. Sword

argued the trial court should have excluded the unduly prejudicial

21-



and unnecessarily cumulative evidence of his prior second degree
assault convictions under ER 403. Br. of Appellant, 26-37.

ER 403 provides relevant evidence “may be excluded if its
probative value is substantially outweighed by the danger of unfair
prejudice,” or by considerations such as “needless presentation of
cumulative evidence.” It is well-established “[p]rosecutors are not
given a carte blanche to introduce every piece of admissible
evidence if the cumulative effect of such evidence is inflammatory

and unnecessary.” State v. Crenshaw, 98 Wn.2d 789, 807, 659

P.2d 488 (1983). “The availability of other means of proof is a
factor in deciding whether to exclude prejudicial evidence.” State
v. Johnson, 90 Wn. App. 54, 62, 950 P.2d 981 (1998).

The general rule that the prosecution is entitled to present its
case with full evidentiary force has “virtually no application” when

it comes to proving the accused’s felon status. Old Chief v. United

States, 519 U.S. 172, 190, 117 S. Ct. 644, 136 L. Ed. 2d 574
(1997). “[T]he fact of the qualifying conviction is alone what

matters under the statute[.]” I1d. This is why, when the accused

-22-



offers to stipulate to the existence of a prior offense, the

prosecution must accept that stipulation. State v. Taylor, 193
Wn.2d 691, 698-99, 444 P.3d 1194 (2019). To be sure, Sword
exercised his right not to stipulate to his prior offenses. But he was
still entitled to the protections of ER 403.

The court of appeals nonetheless rejected Sword’s ER 403
claim, holding, “A defendant may not dictate how the State proves
its case as long as the State operates within the bounds of the state
and federal constitution, applicable statutes, and rules of
evidence.” Opinion, 19. The court of appeals criticized Sword for
“cit[ing] no authority holding that the State is limited to proof of a
single prior serious offense in the absence of an Old Chief
stipulation.” Opinion, 19. That is because there is no reported case
law on the issue, warranting this Court’s review under
RAP 13.4(b)(4).

The option to stipulate to a prior offense should not mean
the trial court can abdicate its responsibility to thoughtfully apply

ER 403 to the specific facts of the case. Here, the introduction of

-23-



three prior serious offenses was unfairly prejudicial to Sword,
particularly where two were second degree assault convictions, the
exact same charges before the jury. Ex. 28A. Conversely, the
probative value of three convictions was exceedingly minimal,
because the prosecution needed evidence of only one disqualifying
offense. CP 111. The prosecution itself admitted in closing, “there
only needs to be one.” 3/7 RP 933.

Furthermore, the prosecution’s reason for wanting to
introduce all three prior serious offenses, which the trial court
adopted, falls flat. CP 82-83, 211-12. The felony drug possession

statute declared unconstitutional and void in Blake did not require

the prosecution to prove the accused intentionally or knowingly
possessed a controlled substance. 197 Wn.2d at 176. The statute
therefore criminalized “innocent and passive possession, even by
a defendant who does not know, and has no reason to know, that
drugs lay hidden within something that they possess.” Id. at 195.
The Blake decision was completely unprecedented and has not

seen an analog before or since.
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By contrast, the convictions at issue in Sword’s case—
second degree assault and residential burglary—are not similarly
draconian statutes that punish innocent conduct. The prosecution’s
purported fear that any statute could be declared unconstitutional
at any time was a transparent attempt to get multiple prejudicial
convictions in front of the jury. If anything, the prosecution’s
reasoning should have militated in favor of excluding the two
second degree assault convictions from when Sword was still a

juvenile. See State v. Houston-Sconiers, 188 Wn.2d 1, 8-9, 391

P.3d 409 (2017) (recognizing children are different). The
remaining conviction, residential burglary, required proof that
Sword unlawfully entered a dwelling “with intent to commit a
crime against a person or property therein.” RCW 9A.52.025(1);
Ex. 29A. ltis not a strict liability crime and is completely unlike
the void drug possession statute.

Where the element at issue required proof only that Sword
had been convicted of a serious offense, his prior adult conviction

for residential burglary was sufficient. No more was required and
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no more should have been admitted under ER 403. This Court
should grant review.

E. CONCLUSION

For the reasons discussed above, this Court should grant
review and reverse the court of appeals.
DATED this 21st day of February, 2024.

I certify this document contains 4,420 words, excluding
those portions exempt under RAP 18.17.

Respectfully submitted,

NIELSEN KOCH & GRANNIS, PLLC

/mer./@

MARY T. SWIFT, WSBA No. 45668
Attorney for Petitioner
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION I1
STATE OF WASHINGTON, No. 57320-2-11
Respondent,
V.
CURTIS MORGAN SWORD, UNPUBLISHED OPINION
Appellant.

GLAsGow, C.J.— Curtis Morgan Sword pointed a gun at two people who intervened when
they believed he was trying to steal their neighbor’s motorcycle. Police recovered the gun when
they arrested him. Law enforcement testimony in Sword’s trial primarily addressed the search for
Sword based on witnesses’ descriptions, his arrest, and the recovery of the gun from his person. A
jury convicted Sword of two counts of second degree assault while armed with a firearm and one
count of first degree unlawful possession of a firearm.

Sword appeals his convictions and sentence. He argues that the trial court erred by seating
a biased juror who stated that she thought police officers were more likely to tell the truth than
other people and that his counsel provided ineffective assistance when they failed to further
question or challenge that juror. Sword asserts that the trial court abused its discretion by admitting
evidence of multiple prior serious offense convictions. Sword also contends that defense counsel
rendered ineffective assistance by failing to seek a revived self-defense instruction. And he argues

that the prosecutor committed misconduct by misstating the State’s burden of proof in closing
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argument and that cumulative errors denied him a fair trial. Sword also raises several issues related
to legal financial obligations and alleged errors in his judgment and sentence.

Although the prosecutor made improper remarks about the State’s burden of proof in
closing argument, we conclude that Sword has failed to establish prejudice. We remand for the
trial court to strike the filing fee, supervision fee, and crime victim penalty assessment from
Sword’s judgment and sentence and correct a scrivener’s error. We otherwise affirm.

FACTS

After receiving a call about a man brandishing a gun, police arrested Sword and found a
gun when they frisked him during the arrest. A witness reported that Sword was trying to steal a
motorcycle, and when neighbors intervened, he pointed a gun at them. The State eventually
charged Sword with two counts of second degree assault and one count of first degree unlawful
possession of a firearm. The second degree assault charges each carried a firearm sentencing
enhancement.

|. PRELIMINARY PROCEEDINGS

A. Motions in Limine

A person commits first degree unlawful possession of a firearm if they possess a firearm
after being convicted of a serious offense. Former RCW 9.41.040(1)(a) (2021). Any violent crime
is a serious offense. Former RCW 9.41.010(26)(a) (2019). Sword had two prior convictions for
second degree assault arising from the same incident and one prior conviction for residential
burglary, which were all violent crimes and therefore serious offenses. Former RCW

9.41.010(4)(a). Sword did not stipulate that he had previously been convicted of a serious offense
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for the purposes of the unlawful possession of a firearm charge, requiring the State to prove this
fact at trial.

During motions in limine, Sword sought to limit what the jury would learn about his
criminal history. Sword moved to require the State to elect a single offense to use as evidence that
he had previously been convicted of a serious offense for purposes of the unlawful possession of
a firearm charge. The State responded that it was entitled to present evidence of multiple serious
offenses because Sword had not stipulated to committing a prior serious offense. It also asserted
that there was a risk after State v. Blake, 197 Wn.2d 170, 481 P.3d 521 (2021), that future court
rulings might similarly invalidate one of the prior convictions.

The trial court denied the motion to limit the State to offering evidence of a single prior
conviction. The trial court emphasized that Sword could have chosen to stipulate to having
committed a serious offense. “While there will always be some prejudice when criminal history is
used as evidence, in this case, the probative value is not substantially outweighed by unfair
prejudice.” Clerk’s Papers (CP) at 83.

B. Jury Selection

During voir dire, the judge, the State, and defense counsel each asked questions of panels
of 24 prospective jurors. Defense counsel queried the first panel about their opinions of law
enforcement, asking, “Are police officers more likely to tell the truth than other people . . . on the
stand?” Verbatim Rep. of Proc. (VRP) (Feb. 28, 2022) at 108. Juror 1 answered, “Yes,” as did
prospective jurors 6 and 8. Id. at 108-09. In response to other questions, prospective jurors 6 and
8 reported that they had close friends and family who worked in law enforcement. Juror 1 did not

say that she or any of her close family or friends worked in law enforcement.
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Sword has tattoos on his neck. When defense counsel asked the panel, juror 1 did not
express a negative reaction to face or neck tattoos, though other prospective jurors did so. She did
not have “any strong feelings about crimes against people” or about people charged with assault.
Id. at 46. She did not report knowing anyone who had been assaulted. Juror 1 did not raise any
concerns about the allegation that Sword had previously been convicted of a serious offense. And
she did not report any strong feelings about homeless people.

Defense counsel did not ask the second panel of jurors their opinion about law enforcement
honesty. But defense counsel challenged two prospective jurors from the second panel for cause
based on counsel’s view that they had expressed a bias in favor of police in their answers to other
questions. The trial court granted the motion to dismiss one prospective juror for bias but denied
the other.

The State and defense counsel each received six peremptory challenges. Defense counsel
exercised peremptory challenges to remove prospective jurors 6 and 8 from the panel. Counsel
also exercised peremptory challenges against four other prospective jurors, exhausting their six
challenges. Juror 1 was seated on Sword’s jury.

Il. TRIAL

A. Evidence Presented

1. The incident
At trial, Melissa Miller and Nicholas Ketchum explained that they were siblings who lived
together in a first-floor apartment. One of their neighbors parked his motorcycle outside Miller’s

bedroom window on the backside of the apartment.
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The night of the incident, Miller saw a man who was not the owner “messing with” the
motorcycle outside her bedroom window. VRP (Mar. 1, 2022) at 392. Miller and Ketchum had
seen the same man around the apartment complex and around the motorcycle before. They later
identified the man as Sword. The motorcycle’s owner testified that he never gave anyone
permission to borrow his motorcycle. And he did not recognize Sword.

Miller testified that she began yelling at Sword through the window to leave the motorcycle
alone, and she alerted her brother to what was going on. Ketchum testified that he confronted
Sword outside near the motorcycle. Sword claimed to own the motorcycle, which Ketchum knew
was not true. Ketchum explained that Sword began to fumble with his waistband and said
something about a gun, so Ketchum returned to the apartment to grab a hammer.

A neighbor who watched part of the incident from her doorway never heard Ketchum
physically threaten Sword while they were near the motorcycle. She heard Ketchum and Miller
say that they were going to call the police but did not hear Sword say the same.

Miller testified that when she told Sword she was going to call police, he threatened to
shoot her, so she began recording him on her phone through her bedroom window. She did not see
any gun when Sword made the threat. Sword then began walking around the side of Miller and
Ketchum’s apartment in the direction of their front door.

The trial court admitted cell phone videos taken by Miller and the neighbor. The videos
showed Sword walking away from the motorcycle and around the side of the apartment while
Miller filmed him. In one of the videos, Miller yelled at Sword for threatening her with a gun,

while Ketchum asked where his hammer was in the background audio.
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Ketchum testified that Sword followed him away from the motorcycle and was standing
near the front door when Ketchum returned outside with the hammer. When Sword saw the
hammer, he pulled out a gun and pointed it at Ketchum. Miller testified that she followed Ketchum
outside because he had “a very assertive voice” and Miller believed that if she “let [Ketchum]
handle” the situation then “it would have escalated even further.” Id. at 406. “[M]y brother has a
very dominant, assertive voice, his voice can come across very aggressive, and | didn’t want just
his tone of voice or actions to escalate the situation.” Id. at 407. Miller stated that Ketchum opened
the front door to Sword “standing there with his gun pointed at us.” Id. at 396. The neighbor also
reported that she saw Sword pull out a gun when he neared the front door, at which point the
neighbor stopped filming to retreat indoors.

Miller, who was unfamiliar with firearms, did not know the brand of the gun or what color
it was but testified that it was a handgun, not a rifle, and was a pistol instead of a revolver. Ketchum
testified that the gun was a silver 9-millimeter handgun and was a pistol instead of a revolver. The
neighbor also recalled a silver handgun.

When she saw the gun, Miller shoved Ketchum back inside the house and yelled at Sword
to leave. She testified, “I told [Sword] that if he didn’t leave and I got my hands on his gun | was
going to shoot him.” Id. at 398. Sword began backing away while still pointing the gun at Miller.
The siblings agreed that Sword did not ever venture past a line of flower pots that marked the
beginning of their property and that he remained in a common area of the apartment complex.

After Sword was out of sight, Miller and Ketchum contacted police.
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2. Arrest

Law enforcement arrested Sword at an apartment complex a few hundred yards away
approximately 20 minutes after the incident. Police then escorted Miller and Ketchum to the scene
of the arrest, where they both identified Sword as the man with the gun. Each of them said that
Sword was wearing the same clothes that he had on during the incident outside their apartment.

One police officer testified that he found a silver pistol while frisking Sword during the
arrest. Several other officers testified that they watched the gun being removed from Sword’s
person. The gun was unloaded, had no ammunition, and had debris in the barrel, but it was
operational once cleaned.

The trial court admitted redacted versions of two of Sword’s prior judgment and sentences,
which showed that he had previously been convicted of two counts of second degree assault and
one count of residential burglary. The jury did not learn anything about the context of the
convictions, only that Sword had three prior convictions for those offenses.

Sword did not testify at trial.

B. Jury Instructions and Closing Arguments

The trial court provided the jury with an instruction explaining the beyond a reasonable
doubt standard. The instruction referenced the concept of abiding belief:

A reasonable doubt is one for which a reason exists and may arise from the evidence
or lack of evidence. It is such a doubt as would exist in the mind of a reasonable
person after fully, fairly, and carefully considering all of the evidence or lack of
evidence. If, from such consideration, you have an abiding belief in the truth of the
charge, you are satisfied beyond a reasonable doubt.

CP at 95.
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The trial court also instructed the jury that it could consider Sword’s prior convictions for
second degree assault and residential burglary “only for the purpose of determining whether the
defendant had previously been convicted of a serious offense.” CP at 106. And the instructions
stated that second degree assault and residential burglary were serious offenses.

Next, the jury received several instructions about self-defense. First was a general
instruction explaining that the use of reasonable force is lawful if someone believes that they are
about to be injured. See 11 WASHINGTON PRACTICE: WASHINGTON PATTERN JURY INSTRUCTIONS:
CRIMINAL 17.02 (5th ed. 2021) (WPIC). The jury instructions also explained that “[a]ctual danger
is not necessary for the use of force to be lawful” as long as the defendant “believes in good faith
and on reasonable grounds that he is in actual danger of injury,” even if they are later shown to be
“mistaken as to the extent of the danger.” CP at 116; see WPIC 17.04. Further, “[i]t is lawful for a
person who is in a place where that person has a right to be and who has reasonable grounds for
believing that he is being attacked to stand his ground and defend against such attack by the use
of lawful force.” CP at 117; see WPIC 17.05. And the jury instructions cautioned that “the law
does not impose a duty to retreat” in such circumstances. Id.

The State addressed its burden of proof during closing argument:

[PROSECUTORY]: An abiding belief in the truth of the charge . . . is how we talk

in the law.

So[,] what does that mean? Abiding, long lasting. Right? Enduring. So it

means when you come out of here at the end of all of this, you’ve evaluated the

evidence, do you have an abiding, an enduring belief in the truth of the charge that

the defendant has done the things that the State has charged him with, that the

witnesses have testified about, that the exhibits demonstrate, do you believe that

today, do you believe that tomorrow, do you believe that a year from now. And it

is not uncommon, | would say, sometimes to hear a juror say, well, | really believe

that she did this thing she was charged with, but I just felt like I didn’t get enough

proof. | submit to you if that is the statement being made, then that juror’s holding
the State to a standard they have not been instructed upon.
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[DEFENSE COUNSEL]: Your Honor, I’m going to [make an] objection.

[DEFENSE COUNSEL]: The burden of proof is beyond a reasonable
doubt, not abiding belief.

THE COURT: Objection noted. The jury has been instructed that they are
to follow the instructions that they received from the Court and anything that [the
prosecutor] says that’s not supported they will disregard. [Prosecutor], you may
continue.

[PROSECUTOR]: Thank you.

As | was saying, reasonable doubt is defined for you right here and that
includes the abiding belief instruction. So[,] when you come out of here and you
are having -- if you have that conversation, what | submit to you is that you have
held the State to a standard beyond what | am required to prove to you. Certainly[,]
do not hold me to less than that standard. My standard is beyond a reasonable doubt.
But do not hold me to more either. This is your instruction.

You came in here, you didn’t know anything about the case, you were a
blank slate, zero information. So[,] | submit to you when you are walking out of
this courtroom, if you believe that the defendant, in fact, did the things that he has
been charged with, you believe that because of the information that you received in
this courtroom and that is the only reason that you believe he did those things
because prior to that you did not have that information. So[,] when you’re talking
about has the State proved this beyond a reasonable doubt, I direct you back to this
instruction and ask you to hold me to the standard | am required to prove to you but
not more or higher than that standard.

VRP (Mar. 7, 2022) at 911-13.

The State also contended that Ketchum grabbed the hammer “directly in response to the
defendant’s behaviors” and that Sword’s actions put “[Ketchum] in self-defense mode in defense
of others,” which was “completely reasonable.” Id. at 925. Similarly, the State argued that Miller’s
“words alone [were] insufficient to indicate that the defendant was reasonable in holding either
her or [Ketchum] at gunpoint.” Id. at 929. “They acted in self-defense to the defendant on their

own property.” Id. at 930.



No. 57320-2-11

The State also briefly discussed Sword’s prior convictions. The State directed the jury’s
attention to Sword’s name and date of birth on each judgment and sentence, the type of conviction,
the date of the offense, and Sword’s signature and fingerprints.

During Sword’s closing argument, counsel emphasized the evidence that supported
Sword’s claim of self-defense. Counsel argued that when Ketchum went inside to retrieve his
hammer, Sword was walking away from the altercation. Counsel contended that Ketchum’s
reappearance with the hammer startled Sword and made him fear injury, prompting him to pull
out the gun. In particular, Sword argued that it was reasonable to fear a man such as Ketchum
“com[ing] at you with a hammer, screaming and yelling at you, his sister in tow, [when] they are
advancing on you.” Id. at 965. Counsel emphasized that Sword had no duty to retreat from the
common area of the apartment complex. Counsel also reasoned that Sword kept the gun only as a
tool to ward off danger and did not intend to harm Miller or Ketchum, because there was no
ammunition in the weapon and the barrel was clogged with debris.

C. Verdict and Sentencing

The jury convicted Sword on all counts and found that he was armed with a firearm during
the assaults.

At sentencing, the trial court imposed concurrent sentences at or near the low end of the
standard range for each count. The longest sentence was 87 months for unlawful possession of a
firearm. The trial court also imposed 72 months of mandatory consecutive firearm sentencing
enhancements, for a total sentence of 159 months of confinement. The judgment and sentence
contained a scrivener’s error erroneously stating that Sword had been convicted of second degree

assault under RCW 9.94A.833(3), which addresses gang-related felonies involving minors.

10
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The trial court found that Sword was indigent under RCW 10.101.010(3)(a)-(c) but
nevertheless imposed a criminal filing fee and community custody supervision fees. The trial court
also imposed a crime victim penalty assessment.

Sword appeals his convictions and sentence.

ANALYSIS
I. JUROR BIAS
A Trial Court

Several police officers testified about the search for Sword, his arrest, and the retrieval of
the firearm from his person. Sword argues that the trial court violated his right to a trial by an
impartial jury by placing juror 1 on the jury after she stated that she thought police officers were
more likely to tell the truth than other people. He reasons that juror 1 “made an unequivocal
statement of bias.” Br. of Appellant at 18. Thus, he asserts that the trial court had an independent
obligation to question or remove juror 1 regardless of whether defense counsel sought to further
question or challenge the juror. He insists absent rehabilitation, or at least equivocation about her
bias, juror 1 could not properly be placed on the jury. Because juror 1 was never questioned further
to establish whether she could remain impartial, Sword insists that we must remand for a new trial.
We disagree.

1. Cases discussing juror bias

The Sixth Amendment to the United States Constitution and article I, section 22 of the
Washington Constitution guarantee defendants “the right to a fair and impartial jury.” State v.
Brett, 126 Wn.2d 136, 157, 892 P.2d 29 (1995). RCW 2.36.110 provides that judges have a duty

to excuse “any juror, who in the opinion of the judge, has manifested unfitness as a juror” for a list

11
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of reasons including bias and prejudice. See CrR 6.4(c)(1) (explaining that a judge should excuse
a juror if “grounds for challenge are present,” and that if the juror is not excused, then “any party
may challenge the juror for cause™).

We review a trial court’s decision to not dismiss a juror for cause for manifest abuse of
discretion. State v. Guevara Diaz, 11 Wn. App. 2d 843, 856, 456 P.3d 869 (2020). “A trial court
abuses its discretion when it bases its decision on untenable grounds or reasons,” and the court’s
““broad discretion in the conduct of voir dire is nevertheless subject to essential demands of
fairness.”” Id. (internal quotation marks omitted) (quoting Hughes v. United States, 258 F.3d 453,
457 (6th Cir. 2001)).

Trial courts should be cautious about intervening in jury selection. “Whether to keep a
prospective juror on the jury panel or whether to dismiss a juror often is based on the trial counsel’s
experience, intuition, strategy, and discretion.” State v. Lawler, 194 Wn. App. 275, 285, 374 P.3d
278 (2016). Because “[t]rial counsel may have legitimate, tactical reasons not to challenge a juror
who may have given responses that suggest some bias,” a “trial court that sua sponte excuses a
juror runs the risk of disrupting trial counsel’s jury selection strategy.” Id. And trial courts are in a
much better position to evaluate prospective jurors than this court because they can observe jurors’
“tone of voice, facial expressions, body language, or other forms of nonverbal communication,”
while we must rely on transcribed answers. Id. at 287. But “[t]he trial court must excuse a juror
for cause if actual bias is shown.” State v. Grenning, 142 Wn. App. 518, 540, 174 P.3d 706 (2008).

“Actual bias” is “the existence of a state of mind on the part of the juror in reference to the
action, or to either party, which satisfies the court that the challenged person cannot try the issue

impartially and without prejudice to the substantial rights of the party.” RCW 4.44.170(2). If a
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juror has demonstrated actual bias ““without a subsequent assurance of impartiality,” a court should
‘always’ presume juror bias.” Guevara Diaz, 11 Wn. App. 2d at 855 (internal quotation marks
omitted) (quoting Miller v. Webb, 385 F.3d 666, 674 (6th Cir. 2004)).

“A defendant must prove actual bias.” Grenning, 142 Wn. App. at 540. This means that
they “must show ‘more than a mere possibility that the juror was prejudiced.”” Id. (internal
quotation marks omitted) (quoting State v. Noltie, 116 Wn.2d 831, 840, 809 P.2d 190 (1991)).
“The trial judge is in the best position upon observation of the juror’s demeanor to evaluate the
responses and determine if the juror would be impartial.” Brett, 126 Wn.2d at 158. For example,
Division One held that a juror expressed actual bias when she answered that she would like to say
the defendant was guilty and she was not questioned further. State v. Irby, 187 Wn. App. 183, 196,
347 P.3d 1103 (2015). Likewise, Division One determined that a juror’s answer in a questionnaire
that she could not be fair to both sides in a trial for sexual assault showed actual bias when the
defendant was charged with second degree rape and neither the trial court nor defense counsel
individually questioned the juror about her answer. Guevara Diaz, 11 Wn. App. 2d at 846.

In contrast, a showing of only the possibility of prejudice will not constitute actual bias.
Grenning, 142 Wn. App. at 540. Significantly, “[a] prospective juror’s expression of preference in
favor of police testimony does not, standing alone, conclusively demonstrate bias.” State v.
Gonzales, 111 Wn. App. 276, 281, 45 P.3d 205 (2002), overruled on other grounds by State v.
Talbott, 200 Wn.2d 731, 521 P.3d 948 (2022). “However, if this stated preference rises to a
preconceived opinion or belief about the issues, then actual bias is established.” State v. Griepsma,
17 Wn. App. 2d 606, 614, 490 P.3d 239 (2021). The juror in Gonzales “not only admitted that she

would have a ‘very difficult’ time disbelieving a police officer, she admitted she was not sure she
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could afford Gonzales the presumption of innocence if an officer testified.” 111 Wn. App. at 282.
Division One held that the trial court abused its discretion by rejecting Gonzales’ challenge for
cause. Id. In contrast, this court held that a trial court did not abuse its discretion by denying a
challenge for cause against a former police officer whose answers to certain questions suggested
“a preference in favor of a police officer’s testimony” when that juror also asserted “that he had
an open mind as to the issue of guilt.” State v. Gosser, 33 Wn. App. 428, 434, 656 P.2d 514 (1982).

2. Juror 1 did not express actual bias

Sword insists that the trial court had an obligation to question juror 1 further to see if she
could remain fair and impartial regarding the issues presented at trial despite her expressed
preference for law enforcement testimony. But juror 1 did not identify as working in law
enforcement or having family who worked in law enforcement. She did not answer any questions
seeking to identify strong feelings about crime in general, people charged with assault, or people
sharing key characteristics of the defendant—people with face or neck tattoos, homeless people,
or people who have been convicted of serious offenses. Unlike the jurors in Irby, Guevara Diaz,
and Gonzales, she never stated or implied that she would have trouble judging Sword fairly, nor
did she opine on any ultimate issue before the jury. She did not say that law enforcement officers
always testify truthfully. She stated only that she believed that police officers were more likely to
tell the truth than other witnesses. In the context of her other answers, this did not rise to “a
preconceived opinion or belief about the issues” in the case and was not enough to constitute actual
bias, despite the lack of individual questioning. Griepsma, 17 Wn. App. 2d at 614. See Noltie, 116

Whn.2d at 838; Grenning, 142 Wn. App. at 540.

14



No. 57320-2-11

Significantly, the law enforcement testimony in this case primarily addressed the search
for Sword based on the description provided by Miller and Ketchum, and the removal of a firearm
from Sword’s person during his arrest. Sword does not raise any assignment of error related to the
procedures used by the police in this case. To the extent that identity was an issue at trial, the jury’s
determination of that issue turned on their assessment of testimony from Miller and Ketchum, not
law enforcement officers. And although the recovery of the firearm was relevant to the unlawful
possession of a firearm charge, Miller, Ketchum, and their neighbor all testified that they saw
Sword with a gun that matched the description of the one police recovered. Thus, the law
enforcement testimony in this case was duplicative and not contested. A feeling that law
enforcement officers were more likely to testify truthfully than other people would not have
resulted in actual bias in this case.

The trial court did not err when it did not second guess defense counsel’s jury selection
strategy and sua sponte intervene to question or remove a witness who expressed a preference for
police testimony but had no other strong opinions relevant to issues or parties in the case.

B. Defense Counsel

In the alternative, Sword argues that trial counsel rendered ineffective assistance by failing
to further question juror 1, “move to excuse her for cause, or use a peremptory challenge to remove
her from the jury.” Br. of Appellant at 22. He relies on the assertion that juror 1 expressed actual
bias to conclude that counsel performed deficiently by failing to investigate further. Sword further
contends that “the presence of a biased juror cannot be considered harmless and requires a new

trial without a showing of prejudice.” 1d. at 25. We disagree.
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“The Sixth Amendment to the United States Constitution and article I, section 22 of the
Washington Constitution guarantee the right to effective assistance of counsel.” State v. Grier, 171
Whn.2d 17, 32, 246 P.3d 1260 (2011). A defendant claiming ineffective assistance must show both
that counsel performed deficiently and that counsel’s performance prejudiced the defendant. 1d. at
32-33. The failure to demonstrate either prong of the test will end our inquiry. State v. Classen, 4
Wn. App. 2d 520, 535, 422 P.3d 489 (2018).

We strongly presume that counsel’s performance was not deficient. State v. Kyllo, 166
Whn.2d 856, 862, 215 P.3d 177 (2009). And we will not find ineffective assistance if “the actions
of counsel complained of go to the theory of the case or to trial tactics” unless there is no
conceivable legitimate tactic to explain counsel’s decision. State v. Renfro, 96 Wn.2d 902, 909,
639 P.2d 737 (1982); Grier, 171 Wn.2d at 33. To establish prejudice, the defendant must show “a
reasonable probability that, but for counsel’s deficient performance, the outcome of the
proceedings would have been different.” Kyllo, 166 Wn.2d at 862.

“Jury selection involves strategic and tactical decisions for defense counsel.” Lawler, 194
Whn. App. at 290. Trial counsel may think a prospective juror would be “a good juror despite [their]
voir dire responses because of [their] background, other personal characteristics, mannerisms, or
nonverbal communication.” Id. Or defense counsel may prefer one prospective juror over the
person who would be seated in their place if that prospective juror was excused. Id. In sum, trial
counsel may have legitimate tactical reasons for not challenging a juror who gives “responses that
suggest some bias” but does not demonstrate actual bias. Id. at 285.

Here, several other prospective jurors also thought that police were more likely to tell the

truth than other witnesses. Each of those other prospective jurors then admitted to having close
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friends or family in law enforcement, and trial counsel exercised peremptory challenges against
those jurors. Counsel also challenged for cause other jurors that counsel argued had favorable
biases towards police witnesses, with partial success. Juror 1 did not articulate any actual bias or
make any statements implying that she held biases against people who were homeless, had face
and neck tattoos, were charged with a crime, or had prior convictions for serious offenses. And the
case primarily turned on the jury’s assessment of Miller and Ketchum’s credibility. Police
testimony was limited, addressing primarily uncontested facts: the search for the person Ketchum
and Miller confronted, Sword’s arrest, and the presence of a firearm on his person.

Given the more explicit biases articulated by other prospective jurors and the limited role
of law enforcement testimony in the case, there were legitimate tactical reasons for trial counsel
not to further question juror 1, challenge her for cause, or exercise a peremptory challenge against
her even though her response “sugget[ed] some bias.” Lawler, 194 Wn. App. at 285. As discussed
above, Sword has not proved actual bias. And we defer to counsel’s assessment of factors that this
court cannot review from a trial transcript, like body language and demeanor. Id. at 290. Because
essentially all police testimony in this case was duplicative of that provided by other witnesses,
Sword does not show a reasonable probability that the outcome of his trial would have been
different but for the seating of juror 1. Thus, he also cannot show prejudice.

We hold that Sword was not deprived of effective assistance of counsel stemming from his
attorney’s decision not to challenge the seating of juror 1.

I1. EVIDENCE OF PRIOR SERIOUS OFFENSE CONVICTIONS
First degree unlawful possession of a firearm requires proof of a prior serious offense.

Former RCW 9.41.040(1)(a). Sword next argues that the trial court abused its discretion by
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admitting evidence that Sword had been convicted of three prior serious offenses. The prior
convictions were admitted as evidence of the unlawful possession of a firearm charge because
Sword refused to stipulate that he had been convicted of a serious offense. Sword asserts that
admitting three prior convictions, instead of only one, was “unduly prejudicial and unnecessarily
cumulative evidence” that violated ER 403. Br. of Appellant at 26. We disagree.

We review a trial court’s evidentiary ruling for abuse of discretion. State v. Demery, 144
Whn.2d 753, 758, 30 P.3d 1278 (2001). An abuse of discretion occurs when the trial court bases its
decision on untenable grounds or reasons. State v. Darden, 145 Wn.2d 612, 619, 41 P.3d 1189
(2002). Where reasonable people “could take differing views regarding the propriety of the trial
court’s actions, the trial court has not abused its discretion.” Demery, 144 Wn.2d at 758.

ER 403 provides that “evidence may be excluded if its probative value is substantially
outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or
by considerations of undue delay, waste of time, or needless presentation of cumulative evidence.”

A person commits first degree unlawful possession of a firearm if they possess a firearm
after being convicted of a serious offense. Former RCW 9.41.040(1)(a). If a defendant offers to
stipulate to their prior serious offenses as an element of unlawful possession of a firearm, the State
must accept the stipulation. Old Chief v. United States, 519 U.S. 172, 191, 117 S. Ct. 644, 136 L.
Ed. 2d 574 (1997); State v. Johnson, 90 Wn. App. 54, 63, 950 P.2d 981 (1998). But if a defendant
does not offer to stipulate to the fact of their prior conviction, the State may offer evidence that is
probative to prove that the defendant was convicted of a serious offense. State v. Gladden, 116

Wn. App. 561, 566, 66 P.3d 1095 (2003).
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Sword relies on State v. Young, where the defendant made an Old Chief stipulation but the
trial court then accidentally disclosed to the jury venire that the conviction was for second degree
assault. 129 Wn. App. 468, 472, 119 P.3d 870 (2005). The trial court did not “instruct the jury that
it could not consider the prior act for any purpose other than determining Young’s guilt on the
[unlawful possession of a firearm] charge.” Id. at 476. “Thus, even if one assumes that any
instruction could have cured this trial irregularity, the jury was never told to disregard the
disclosure.” Id.

Young is distinguishable. Here, Sword declined to stipulate to his prior convictions under
Old Chief. The trial court admitted two prior judgment and sentences containing three convictions:
one for two counts of second degree assault, and one for a single count of residential burglary. The
trial court also gave a limiting instruction directing the jury to consider those prior convictions
only for the purpose of determining whether Sword had previously been convicted of a serious
offense.

A defendant may not dictate how the State proves its case as long as the State operates
within the bounds of the state and federal constitution, applicable statutes, and rules of evidence.
The State did not belabor Sword’s prior convictions or provide unnecessary details, arguing in
closing only that the convictions existed. And the jury could have found issue with the proof of
one of Sword’s prior judgment and sentences. Once a defendant has declined to make an Old Chief
stipulation after being charged with unlawful possession of a firearm, the State is entitled to prove
that the defendant has been convicted of a serious offense. And Sword cites no authority holding
that the State is limited to proof of a single prior serious offense in the absence of an Old Chief

stipulation.
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We hold that the trial court did not abuse its discretion by admitting evidence that Sword
had multiple prior serious offense convictions.

I11. REVIVED SELF DEFENSE INSTRUCTION

Sword also asserts that trial counsel rendered ineffective assistance by failing to seek a jury
instruction on revived self-defense. He reasons that the evidence supported the instruction and trial
counsel argued the theory in closing. But “counsel failed to request an instruction to guide the
jury’s evaluation of that theory,” which Sword contends was deficient performance. Br. of
Appellant at 44. And Sword insists that the lack of that instruction “effectively prevented the jury
from finding” that Sword acted in self-defense, constituting prejudice. Id. at 47. We disagree.

Where the ineffective assistance claim is based on counsel’s failure to request a jury
instruction, the defendant must show they were “entitled to the instruction, counsel’s performance
was deficient in failing to request it, and the failure to request the instruction caused prejudice.”
Classen, 4 Wn. App. 2d at 540. ““Jury instructions are sufficient if they permit each party to argue
his theory of the case and properly inform the jury of the applicable law.”” State v. Riley, 137
Wn.2d 904, 909, 976 P.2d 624 (1999) (quoting State v. Bowerman, 115 Wn.2d 794, 809, 802 P.2d
116 (1990)).

The Washington Supreme Court has provided that someone who was the first aggressor or
provoked an altercation cannot assert self-defense “unless he in good faith had first withdrawn
from the combat at such a time and in such a manner as to have clearly apprised his adversary that
he in good faith was desisting, or intended to desist, from further aggressive action.” State v. Craig,

82 Wn.2d 777, 783, 514 P.2d 151 (1973). “If there is credible evidence that the defendant made
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the first move by drawing a weapon, the evidence supports the giving of an aggressor instruction.”
Riley, 137 Wn.2d at 910.

To be entitled to a revived self-defense instruction, the defendant must show clear intent to
withdraw from the confrontation. The Supreme Court has held that demonstrating intent to
withdraw from a confrontation involving a gun requires dropping the gun or surrendering. State v.
Dennison, 115 Wn.2d 609, 618, 801 P.2d 193 (1990). In Dennison, “[b]ecause Dennison still had
his gun, although pointed to the ground, this action did not clearly manifest a good faith intention
to withdraw from the burglary or remove the decedent’s fear.” Id. Thus, the trial court properly
refused to issue Dennison’s proposed revived self-defense instruction.

In contrast, Division One recently held that a defense attorney rendered ineffective
assistance by failing to request a revived self-defense instruction. State v. Fleeks, 25 Wn. App. 2d
341, 356, 523 P.3d 220, review denied, 1 Wn.3d 1014, 530 P.3d 185 (2023). In that case, after
Fleeks initially attacked his victim, surveillance video showed that he walked away while the
victim followed him. Id. at 355-56. The victim cornered Fleeks against a wall while making throat-
slashing gestures and eventually punched him, after which Fleeks shot the victim. Id. at 356. The
jury in Fleeks received a first aggressor instruction, which provided that “[n]o person may, by any
intentional act reasonably likely to provoke a belligerent response, create a necessity for acting in
self-defense and thereupon Kkill another person.” Id. at 353 (citing 11 WASHINGTON PRACTICE:
WASHINGTON PATTERN JURY INSTRUCTIONS: CRIMINAL 16.04 (5th ed. 2021)). Thus, if the jury
found that Fleeks “was the aggressor, and that [his] acts and conduct provoked or commenced the
fight, then self-defense [was] not available as a defense.” Id. at 353-54 (citing 11 WASHINGTON

PRACTICE: WASHINGTON PATTERN JURY INSTRUCTIONS: CRIMINAL 16.04 (5th ed. 2021)). Because
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the jury in Fleeks did not receive a revived self-defense instruction, Division One held that “Fleeks
could not argue his defense based on either self-defense or revived self-defense theories.” Id. at
356. “Thus, counsel was deficient in not putting forth a revived self-defense instruction with no
tactical reason for doing so.” Id.

Here, both parties argued theories of the case based on self-defense, without the aid of a
first aggressor or a revived self-defense instruction. The State asserted that Sword’s aggression
triggered Ketchum’s actions with the hammer and Miller’s threat to shoot Sword if she gained
control of his gun. Defense counsel argued that Sword disengaged and was walking away from the
confrontation when Ketchum charged out of the house with the hammer, causing Sword to fear
injury and raise the gun in response.

Even assuming the evidence would have supported a revived self-defense instruction, there
were tactical reasons for counsel to avoid seeking the instruction. Unlike Fleeks, there was no first
aggressor instruction given in this case. But the jury received numerous other instructions about
the nuances of self-defense that allowed both sides to adequately argue their theory of the case.
Seeking a revived self-defense instruction could have resulted in the State pursuing a first
aggressor instruction, which it would likely have been entitled to, and there were tactical reasons
to avoid informing the jury of first aggressor concepts given the conflicting testimony on whether
Sword pulled his gun before or after he saw Ketchum wielding a hammer. As given, the
instructions allowed Sword to argue that he acted in self-defense without the problematic addition
of the first aggressor instruction. Riley, 137 Wn.2d at 909. Thus, counsel did not perform

deficiently by electing not to seek a separate instruction on revived self-defense.
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We hold that Sword did not receive ineffective assistance when his attorney did not seek a
revived self-defense instruction.

IV. PROSECUTORIAL MISCONDUCT

During closing argument, the prosecutor attempted to explain the reasonable doubt
standard to the jury by stating, “[I]t is not uncommon . . . to hear a juror say, well, | really believe
that she did this thing she was charged with, but I just felt like I didn’t get enough proof.” VRP
(Mar. 7, 2022) at 911. “I submit to you if that is the statement being made, then that juror’s holding
the State to a standard they have not been instructed upon.” Id. at 911-12.

Sword argues this statement was misconduct because it mischaracterized the State’s burden
of proof in closing argument. He reasons that the prosecutor improperly asked the jury to “decide
the case based on gut feeling rather than evidence.” Br. of Appellant at 47-48. He asserts that
defense counsel’s objection and the trial court’s curative instruction were insufficient to remedy
the ensuing prejudice. We agree that the prosecutor’s argument was improper but we conclude that
Sword has failed to show prejudice.

Prosecutorial misconduct can violate a defendant’s right to a fair trial under the Sixth and
Fourteenth Amendments to the United States Constitution and article I, section 22 of the
Washington State Constitution. In re Pers. Restraint of Glasmann, 175 Wn.2d 696, 703-04, 286
P.3d 673 (2012). When the defendant objected to the prosecutor’s remarks at trial, the defendant
must show both that the remarks were improper, and that there is a substantial likelihood the
misconduct affected the jury’s verdict. State v. Emery, 174 Wn.2d 741, 760, 278 P.3d 653 (2012).

We evaluate prosecutor’s remarks “in the context of the record and all of the circumstances

of the trial.” Glassman, 175 Wn.2d at 704. “Shifting the burden of proof to the defendant is
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improper argument” that constitutes prosecutorial misconduct. Id. at 713. More specifically,
“[m]isstating the basis on which a jury can acquit insidiously shifts the requirement that the State
prove the defendant’s guilt beyond a reasonable doubt” and violates due process. Id.

The State points to State v. Feely, where Division One held that a prosecutor did not commit
misconduct when they “told the jury that ‘[i]t can be very frustrating to have a jury come back and
say we all knew he was guilty, but you didn’t prove it beyond a reasonable doubt. Those are
inconsistent.”” 192 Wn. App. 751, 763, 368 P.3d 514 (2016) (alteration in original). The State’s
reliance on Feely is unhelpful on the issue of whether misconduct occurred because in that case,
Division One did not address whether the comment was improper. Rather, because Feely did not
object to the comment, Division One concluded that the prosecutorial misconduct claim was
waived because any prejudice that may have ensued from the prosecutor’s argument could have
been neutralized by a curative instruction. Id. at 763-64.

Here, the prosecutor argued that the jury would hold “the State to a standard they have not
been instructed upon” if they believed that Sword “did this thing [he] was charged with,” but “felt
like [they] didn’t get enough proof” to convict him. VRP (Mar. 7, 2022) at 911-12. Sword objected
and the trial court directed the jury “to follow the instructions that they received from the Court”
and to disregard “anything that [the prosecutor] says that’s not supported” by those instructions.
Id. at 912. The prosecutor then returned its improper argument despite the court’s ruling, stating
that “if you have that conversation, what | submit to you is that you have held the State to a
standard beyond what | am required to prove to you.” 1d. (emphasis added). She continued, “if you

believe that the defendant, in fact, did the things that he has been charged with, you believe that
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because of the information that you received in this courtroom,” that would constitute belief
beyond a reasonable doubt. Id. at 913.

The prosecutor’s statements were improper because they clearly implied that the jury had
a duty to convict Sword even if the jurors did not feel that they had been presented with proof
beyond a reasonable doubt. Glassman, 175 Wn.2d at 713. If the State has not met its burden of
proof, a jury should not convict a defendant based solely on their belief that the defendant is guilty.
Implying otherwise is blatantly improper. In general, adding words to the reasonable doubt
instruction or trying to explain the standard to the jury using language other than that in the
instruction itself risks shifting the burden of proof to the defendant. This practice should be
avoided.

Here, although the remarks of the prosecutor were improper, they nevertheless fall short of
the trivialization of the burden of proof that requires reversal. The trial court intervened to refer
the jury back to their instructions and told the jury to disregard any argument that was inconsistent
with the instruction. The prosecutor also then referred back to the reasonable doubt instruction,
asking the jury to hold the State to the standard it was “required to prove to you but not more or
higher than that standard.” VRP (Mar. 7, 2022) at 913. This was sufficient correction to remedy
any prejudice from the improper statement. Therefore, Sword cannot show a substantial likelihood
that the misconduct affected the jury’s verdict. Emery, 174 Wn.2d at 760. Thus, we decline to
reverse Sword’s convictions on this basis.

Finally, Sword argues that an accumulation of errors prejudiced him and require a new trial
under the cumulative error doctrine. Here, the prosecutor’s misstatement in closing was the only

error, so the cumulative error doctrine is inapplicable.
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V. JUDGMENT AND SENTENCE ISSUES

A. Whether the Trial Court Imposed an Exceptional Sentence

Sword asserts that the trial court imposed an exceptional sentence based on the “free
crimes” aggravator in RCW 9.94A.535(2)(c) but failed to attach written findings of fact and
conclusions of law to the judgment and sentence. The trial court imposed concurrent sentences at
or near the bottom of the standard sentencing range for each charge, and imposed consecutive
firearm sentencing enhancements for a total sentence of 159 months. “[ A]ll firearm enhancements
. . . are mandatory, shall be served in total confinement, and shall run consecutively to all other
sentencing provisions, including other firearm or deadly weapon enhancements.” RCW
9.94A.533(3)(e). Because firearm sentencing enhancements increase the length of the standard
sentencing range, this was not an exceptional sentence.

B. Legal Financial Obligations and Scrivener’s Error

Sword argues, and the State concedes, that we should remand for the trial court to strike
the criminal filing fee, community custody supervision fees, and crime victim penalty assessment
from Sword’s judgment and sentence. Sword also asserts, and the State concedes, that we should
remand to correct a scrivener’s error in the judgment and sentence.

Trial courts may no longer impose the criminal filing fee, community custody supervision
fees, or crime victim penalty assessment on indigent defendants. LAws oF 2022, ch. 29, 88 7, 8;
LAws oF 2023, ch. 449, 88 1, 4; see RCW 7.68.035(4)-(5); see RCW 9.94A.703; see RCW
43.43.7541(2). A new statute applies to all cases that were pending on direct appeal when the

statute took effect. State v. Jefferson, 192 Wn.2d 225, 246, 429 P.3d 467 (2018). The trial court
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found Sword indigent under RCW 10.101.010(3)(a)-(c) at sentencing, so those legal financial
obligations should no longer be imposed.

Additionally, the judgment and sentence states that Sword was convicted of second degree
assault while armed with a firearm under several statutes including RCW 9.94A.833(3). That
statute addresses gang-related felonies involving minors and does not have a subsection (3). The
State acknowledges that this “was clearly a typographical error” and concedes that we should
remand to correct the citation to RCW 9.94A.533(3), which addresses firearm sentencing
enhancements. Br. of Resp’t at 55. We accept the State’s concessions and remand for correction
of this scrivener’s error.

CONCLUSION

We remand for the trial court to strike the criminal filing fee, community custody
supervision fees, and crime victim penalty assessment from Sword’s judgment and sentence. On
remand, the trial court must also correct the scrivener’s error in Sword’s judgment and sentence.

We otherwise affirm.
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A majority of the panel having determined that this opinion will not be printed in the

Washington Appellate Reports, but will be filed for public record in accordance with RCW

2.06.040, it is so ordered.
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We concur:
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Cruser, J.
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